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SUBJECT: Voluntary Employees' Beneficiary Asscciations—
Tax Exempt Welfare Plans Under Section 50L(c) (9)
of tie Internal Revenue Code

DATE: July 23, 1980

-

On July 17, 1980, the Internal Revenue Service published proposed
requlations governing voluntary employees’ beneficiary associations which are
tax exempt welfare plans er section. H01(c) (9) of the Internal Revenue Code.
Since we have a number of clients who have elther adopted organizations of
this type or may be considering organizations of this type, we have prepared a
sumnary of those proposed regulations (copy of which is enclosed).

: . Proposed regulations generally do nct have to be followed unt_i& they
 becane final. They may aiso be subject to change. : ' e

. The Internal Revenue Service will accept camments on the proposed
requlations until September 15, 1980. If any of the proposed regulations have
an adverse impact on your plans, you may wish to cament on them. Your cam—
ments should be mailed to: Carnmissioner of Internal Revenue, Attention:
CC:LR:T: (EE-153-78}, Washington, D.C. 20224. should you desire it, we could
make those camments on your behalf.

-

rr

If we can be of any further assistance to you in this matter or Ca
should vou have any questions regarding the proposed regulations, please do
not hesitate to contact us. Regardless, if these regulations, when they
became final, require an amendment of your documents or your administrative
practices, we will be in contact with you.

We hope you find this summary helpful.

SANDERS, SCHNABEL, JOSEPH & PCWELL, P.C.

Enclosure
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MEMORANDUM

TO: Clierts of Sanders, Schnesel, Joseph & Powell, P.C.
FROM: SANDERS, SCHNABEL, JOSEPH & POWELL, P.C.

SUBJECT: Voluntary Enuployees' Be eficiary Associations — Tax
Exempt Welfare_ Plans Under Section 3.0L(c) (9) of the
Internal Revenue Code ' : -

DATE: July 23, 1980

On Thursday, July 17, 1980, the Internal Revenue Service published

Proposed regulations for voluntary employees'’ -beneficiary associations exempt

fran taxation under Section 501(c) (9) of the Internal Revenue Code, a é’apy of

~ which is enclosed, The previously proposed regulations of January 23, 1963, were

never finalized. To the extent that they impose more stringent requirements on
existing tax exempt welfars plans than the regulations proposed on January 23,

. 1969, the new proposed requlations will only apply with respect to taxable years .
beginning after December 31, 1980. The balance of the new Proposed regulations .
are effective for taxahle years beginning after December 31, 1954. 1In the case
of existing tax exempt welfare plans which receive contributions fram one or more
employers pursuant to one or more collective bargaining agreements in effect on

;- December 331, 1980, the neyw Proposed regulations shall apply to taxable years X
- .’beginaing after the date on which the agreement {or agreements) terminates. An .
existing tax exempt walfare plan may choose to be subject to all or a portion of o
one or more of the provisions of these regulations for any taxable year beginning
after December 31, 1954, . : oo

There are four basic requirements in order to be a "voluntary employees' bene—
ficiary association” listed in the Proposed regulations. They are as follows: No

{&) The organization is an association of employees;

(b) Mambership in the organization is voluntary;
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.Page Two

(c) The purpose of the organization is to provide

for the payment of life, sick, accident, or other
benefits: and

(d) None of the organization's funds may “inure 'to the
ben-fit of any private shareholder or individual other
than as contemplated by (c) above.

The second i: with reference to anployees 1in certain specified job clas-
sifications working for employers at specified locations and who are entitled to
benefits pursuant to one or more collective bargaining agreements. The third
would be employees of one or more employers engaged in the same line of business
in the same geographic area whose employers provide benefits under a plan. The
validity of the membership criteria is a question to be determined with regard to
all the facts and circumstances surrounding the definition of *he group. Up to
ten percent of the members may be trustees, adninistrators, employees of the
association, or the proprietor of a business whose employees are members of the
plan. '

Membership may be restricted by geographic proximity; by objective
conditions; or limitations reasonably related to employment such as a reasonable
classification of employeas, a reasonable minimum pericd of service, limitations
based upon maximum canpensation, or a requirement that a member be employed on a
full~time basis. E1 igibility for benefits or membership may also be restricted
by objective conditions relating to the type or amount of benefits offered.
However, these restrictions can not be selected or administered in-a manner that
discriminates in favor of officers, shareholders, or highly compensated em-
Ployees. The selection or adninistration of the objective conditions which have
the effect of discriminating in favor of officers, shareholders, or highly
cdnpensated employees™will be determined on the basis of all of the facts and
circumstances surroundirg the case. If the limitations are based upon one or
more cullective bargaining agreements they will gznerallv he accepted as being
reasonable. Membership may also be extended to dependents of enployees, to
employees who are on leaves of absence or temporarily working for another
employer, or employses who have been terminated by reason of retirement,
disability or layoff. )

In order to be eligible for tax exempt status, the benefits must be ‘
funded through establistment of a trust or a corporation.

In general, membership in an association is considered voluntary if an

affimative act is required on the part of an employee to beccme a member;
however, an employer may impose membership on the employees if the plan is

Approved For Release 2001/03/23 : CIA-RDP84-00688R000200170006-1
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noncontributory or if membership is required as a result of a collective bar—
gaining agreement.

A major change in the new proposed regulations fram the prior proposed

regulations is that the employee members of a tax exempt welfare plan must have

a voice in the control of the tax exempt welfare plan. Generally, such control
will be deemed to be present when the membership either directly or through its
representatives elects, appoints, or otherwise designates a person or persons to
serve as chief operating officer, administrator or trustee of the organization.
- The proposed regulations seem to indicate that control. by an independent trustee

or trustees, even though not selected by employees, will satisfy this reqguire—

ment; however, there is no explanatizn in the proposed regulations of the meaning
of an independent trustee. This provision, to the best of our knowledge, has

never been required before and would require, in our opinion, a change for almost
all existing plans. '

A tax exempt welfare plan may provide life, sick, accident, or other
benefits similar to life, sick, or accident benefits if the'benefit is intended
to safeguard or improve the health of a member or a member's dependents or if it
protects against a contingency that interrupts or impairs a member's earning
power. Sick and accident benefits include disability benefits. ‘The benefits
‘provided by the tax exempt welfare plan may be furded through an insurance
campany or directly by the sponsors of the plan through.the trust or corporation.
Examples of ronqualifying benefits are: accident or hameowners insurance
benefits for damage to property, provision for malpractice  insurances_ and
provision for loans to members except in times of distress. A benefit which is
similar to a pension or annuity payable at the time of mandatory or voldatary
‘retirement is another example of a nonqualifying benefit if the benefit provides
for deferred compensation that becames payable by reason of the passage of time
rather than as a result of an unanticipated event. This raises the question of

the permissibility of disability benefits fram a tax exempt welfare plan after

- retirement.
e -

No part of the net earnings of a tax exempt welfare plan may inure to
the Lencfit of any private shareholder or other individual other than throuch the
“payment of permissible benefits, The payment of unreasonable canpensation to the
trustees or employees of a tax exempt welfare plan or the purchase of insurance
or services for amounts in excess of their fair market value from a canpany in
which one or more of the association's trustees, officers or fiduciaries has an
interest will be prchibited inurement. Whether prohibited inurement has
occurred is a gquestion to be determined with regard to all the facts and
circumstances. Not only would prohibited inurement negatively affect a plan's
tax exempt status, it may also be a prohibited transaction for purposes of the
excise tax imposed on prohibited transactions "and for purposes of civil
liability. However, the proposed regulations expressly permit the rebate of
excess insurance premiums to the payor of such premiums as a result of favorable

* experience.
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The controlling documents of the plan must provide that 'upon dis-

solution of the plan excess amounts will be distributed to the employee members
of the plan and will not be returned to the employers. The regulations do not
include any requirements regarding the types of annual information returns to be
issued with respect to payments nor do they contain any provisions regarding the
funding of these organizations. Taxability of the benefits will be subject to
all of the other provisions of the Internal Revenue Code regarding taxability of
welfare benefits., '

The proposed regqulations also provide, without stating any details,
that a tax exempt welfare plan must maintain records indicating the amount
contributed by each member and conty:ibuting employer and the amount and type of
benefits paid by the organization to or on behalf of each member.

Enclosure
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e interest of a tribeAﬁp{ﬁMﬁderﬁd’
ay.suspend a contract and the - B
pdyment of all compensation due or
actruing to the attorneys al that {ime
pending a hearing to be held without
vnreasonable delay. If a coniract
prosiding for payment of fees at an

hourly rate or on'an annual retainer
basis\is lerminated, the attorney shall
receivle compensation such as the
Secretyry. may determine equitably due”
to datq\of lermination. If a contract
providikg for payment of fees contingent
upon regovery is terminated for just
cause, dkath of the attarney, or any
otker reajon, the attorney to whom it is
50 terminited, or his/her estate, shall be
credited with such interest in the
recovery ag the Secretary ur the court
may deteniine to be equitably due to
date of termlination. ’ . .

's standing: Contracts

a stipulation by the .
attornicy thattre/she is a fully licensed
member in godd standing of the bar of
 the stale(s) of . and to the best of
his/her knowlddge no disciplinaty
proceedings hate been instituted 2gainst
him/her by any bar association of any
jurisdiction of th{ United States or its
ferritories which Yire pending and/or
unresolved and ha/she has not been -
disbarred or suspénded from the
practice of law in Any jurisdiction in the
United Stales or its\territoriea,

(¢) Duration: Conlyacts must cile
clearly their duratio) and may contain a
rovision for renewa\ General jezal
zounsel and special 1daal services
eatracts shall not extpnd hevond four
ears, whereas claims ontracis may
xtend for. but not excded, five years,
jith provision for extensi

726 Execution In quint
A contract should -be executed in
virtuplicate, and all copies should be
ransmitted through the cfficerin charge
o the Secrelary for approval, The oificer
in charge shall include with\the
ransmittal recommendatioris with
respect 1o the approval of thicontract,. -

} 727 Resolution required, . ) .
The selection of counsel and of tribal
epresentalives to conclude a dontract .
on behalf of a tribe shall be set\forth in a
esolution or resoluiians adopie{l by the.
ribal governing body and sball be
ttached to and made a part of 152
onfract. . Lt "\
728 Tentative form of contract.

A tentative form of contract may\be
Ltained by writing any Agency
uperintendent, Area Director or th
ommissioner of Indian Affairs.
lequests for forms should include a
tatement of the scope of the intende

" Approved For Release 20

act is desired for investigation and

tion of tribal claims against the

”~ United Sta{es, for the representation of
specific tribd claims against parties
other than the Myited States, or for the
provision of eitheigeneral or special
legal counsel service
Ralph R. Reeser, )
Acting Deputy Assistant Secre,
Affairs. S
IFR Doe. 8021337 Filed 7-18-80; 8:43 am}.
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DEPARTMENT OF THE TREASURY
Internal Revenue Service. ’

26CFRPart1
[EE-153-781 % - - -

Voluntary Erriployes’s Feneficiary
Associations . . -

* AGENCY: Internal Revenue Service,

Treasury. .
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to
voluntary employees’ beneficiary
associations. It withdraws an earlier
notice of proposed rulemaking that was
-published in the Federal Register on
January 23, 1989, The regulations would
provide guidance needed to determine
whether an organization is a voluntary
empioyees’ beneficiary association

- under the Internai Revenue Code of .
'1853, as amended, and therefore exempt

from federal income tax.

DATES: Writien comments and requesta
for a public heariug must be delivered or
niailed by September 15, 1980. The
;amendments are proposed to be
"effective generally for taxable years

290103123, GIA-RDPe400IER000200770005-1....

of the Tax Reform Act of 1959 (83 Stat.
541), concerning voluntary employees’
beneficiary associations. These .
amendments are to beissued under the
authority contained in section 7805 of
the Internal Revenue Code of 1954 {(68A
Stal. 917; 26 U.S.C. 7805).

Additional Information
Section 501(c)(9). in conjunction with

- section 501{a}, exempts from federal

income tax thase associations that
provide for the payment of life, sick,
accident, or other benelfits to their
members and their members’

dependents or designated beneficiaries,

if no part of their net earnings inures to
the benefit of any private shareholder or
individual.

The proposed regulations clarify the -
basic requirements that an crganization

must meet'in order to be a “voluntary

employees” beneliciary associalion”
within Lhe meaning of section 501(c){9).

They are nolintended to describe .

. “employees’ beneficiary assaciation” as
that term is vsed in séction 3(4) of the
Employee Retirement In.ome Security -
Act 0f 1974 (ERISA). Generally, the.

basic requirements in order to be g i
‘_'yoiuntary employees’ beneficiary

2ssociation” are that: -

a} The organization is an association

of employees;

—b] Membership in the organizalion is "

voluntary;

__{c} The purpose of the oraanization is B
to provide for the payment of life, sickg,, -

accident, or other benefits; and

nures td the benefit of any private.

sharveholder or individual other than as sl

contemglated by {c) ahove.

i

beginning after December 31, 1954, bu!
later in the case of some associations.,
ADDRESSTSend comments and requests
for a peblic hearing to: Commissioner of
Inter:al Reverne, Attentiors CC:LR:T
{EE~153-78), Washington, D.CL 20223, _
FOR FURTHER INFORMATION CONTACT:
‘Mickasl A. Thrasher of the Employee
‘Plans and Exempt Organizations = -
Division, Office of the Chisf Coungel,
intemsl Revenue Service, 1111 .
Canstitution Avenue, N.W,, Washington,

- B.C. 20272 {(Attention: CC:LR:T) {202-

5863581, not a toll-iree call).
SUPPLEMENTARY INFORMATION:

- Rackground

This document contains proposed
emendments to the Income Tax
Regulations (26 CFR Part 1) under
section 501(c}(9) of the Internal Revenue

the assoctation may provide. These

provisions are supplemented with~ . ..

examples of both what is penmnitted and o

what is prohibited. - L
While these regulations do not -
explicitly provide for coordination
between arrangements that are subjeci
19 section 404 and the permissibility of
benefits furnished by arganizations
exempt under section 501(c)(9), the
roposed regulations generally do not
allow a voluntary employees’ '
beneficiary association to provide
employer-funded benefits of the kind
" that are subject to section 404. It is .
anlicipated that regulations to be
promuigated under section 404 will -
clarify the distinction between
arrangements that are subject to that
section and those that are nat, and
consideration then will be given to
coordinating the two sets of rules.

01/03/23 : CIA-RDP84-00688R0002001 70006-1

d) None of the organization's funds® . -

—The principal function of the proposed -
- regulations is to clarify who may joi IR
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Hearing

Before adopting the rules contained in
these proposed regulations as a
Treasury decision, consideration will be
given to any wrilten comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All

. comments will be available for public

inspection and copying. A public
hearing will be held on written request
to the Commissioner by any person who
has submitted wrilten comments. If a

* public hearing is held, notice of the time

and place will be published in the
Federal Register. ’

Drafting Information

The principal author of these
proposed regulations is Mr. Russell E.
Creenblatt of the Employee Plans and
Exempt Organizations Division of ine
Office of Chief Counsel, Interaal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style. .

Proposed amendments to the regulations

The proposed regulations under
section 501(c)(9} published in the
Fedcral Register on Janunary 23, 1969 (34
FR 1028) are withdrawn, and the
following amendments lc the Income

~ “Tax Regulations {26 CFR Part 1} are

hereby proposed: ]
The foliowing new sections are
sinserted in the appropriate place:

§ 1.501{c)(9)-1 Voluntary empioyees’
beneficiary associations, ln geasral.
To be described in section 501(c)(2) an
organization must meet ali of the
following requirements: .
(a) The organization is-an employees’.
associdtion;
(b) Membership in the associationis:
voluntary: e
{c) The organization provides for the-

. payment of life, sick, accident, or other

benefits to its members or their
dependents or designated beneficiaries,
and substantially 2l of its operalicns
are in furtherance of providing such
benefils; and ~ .

(d) No part of the net earnings of the
organization insures, other than by
payment of the benefits referred {oin
paragraph (c) of this section, to the
benefit of any private sharzholder or
individual. . .

i

employees’ beneficiary association;
employees; voluntary association of
employees,

(a) Membership—(1) In general. The
membership of an organization
described in section 501(c)(9) must
consist of individuals who become
entitled to participate by reason of their
being employees and whose eligibility
for membership is defined by reference
to objective standards that constitute an
employment-relaled common bond
among such individuals. Typically, those
eligible for membership in an
organization described in section
501(c)(9) are defined by reference to a
common employer {or affiliated
employers), to common coverage under
one or more collective bargaining
agreements (with respect to benefits - -
provided pursuant to snch
agreement(s)), to memb -rship in a labor

" union, cr to membershi- in one or more

locals of a national or international
labor union. For example, membership
in an association might be open to all
amployees of a particular employer, or
to employaes in specified job :

‘classifications working for certain

employers at specified locations and
who are entitled to benefits pursuant to
cne or more collective bargaining
agreaments. In addition, employees of
ons or more employers engaged in the
same line of business in the same
geographic area will be considered to
share an employment-related bond for
purposes of an organization through
which their employers provide benefits.
Whether a group of individnals is

" defined by reference to a permissible

standard or standazds is a question to
be determined with regard to all the
facts and circumstances, taking into
account the guidelines set forth in this
paragraph, Exemption will not be denied
merely because the membership of an
association includes some individuals
who are not employees (within the
eaning of paragraph {b) of this
sectian), provided that such individuals
thare o employment-related bond with

~ -, g ety I0yee-members. Siich

individuals may include, for example,
the trustees, administrators, and ‘
eraployees of the association, or the
proprietor of a buginesa whose -
employees are members of the', s
asscciation. For purposes of the
preceding two sentences, an association
will be considered to be composed of
employees if 90 percent of the total
membership of the association during
the year consists of employees (within
the meaning of paragraph (b) of this
section). .
(2) Restrictions. Eligibility for
membership may be restricted by . |

s .

»Comme;nts and Requests l)c,n' a Pub?it'; e. !SOei(g)g)Q;l IQ?AgémﬁlsAé;Bm4-mqﬂ)Q%9t?mgtg% ‘ v

conditions or limitations reasonably
related to employment, such as a
limitation to a reasonable classification
of workers, a limitation based on a
reasonable minimum period of service, a
limitation based on maximum -
compensation, or a requirement that a
member be employed on a full-time
basis. Any objective criteria used to
restrict eligibility for membership in an
associalion may not, however, be
selected or administered in a manner -
that limits membership to officers,
ghareholders or highly compensated
employees of an employer contributing
to or otherwise funding the employees’
asseciation. Eligibility for benefits (or
membership) also may be restricted by
objective conditions relating to the type
or amount of benefils offered. However,
any such objective conditions may not
be selected or administered in a manner
that discrin.inates in the provision of
benefits in favor of officers,’ :
shareholders or highly compensated
employees of an employer contribuling
ta or otherwise funding the employces®
association. Whether the s lection or
administration of objective conditions
has the effect of discriminating in favor
of officers, shareholders or highly
ccmpensated employees is to be -
determined on the basis of all the facts
and circumstances. Thus, a requirement
that a member meet a health standard
reasonably related to eligibility for a
particular benefit is permissible. Also
permissible, in the case of an efnplayer-
funded organization, is a requirement
that excludes, or has the effect’of -
excluding, employees who are members
of another organization furided by the

- employer, to the-extent that such other

organization offers similar benefits on.
comparable terms to the excluded ’
employees. If restrictions or conditions .

on mambership or eligiblity for benefits -~ T

are determined through collective
bargaining, by trustees designated

~ pursuant to a collective bargaining

agrecment, or by the collactive

bargain:ng agents of ilie' meibers of an

association or trustees named by such
agents, such restrictions, terms or

- conditions generally will be considered
reasonably related to employment and

generally will not be considered as
limiting membership to, or
discriminating in the provision of
benefits in favor of, officers,
shareholders or highly compensated
employees..

(3) Example. The provisions of this
section may be illustrated by the
following example:

Example. Pursuan! 1o a collective
bargaining egreement entered intoby X

+ -7 - -Approved For Release2001/03/23 : CIA-RDP84:00688R000200170006:1 -

PR N
"w L

e o
A PAORIE PR

Iy

:' ,
'."rJ.-i

W

’
s,
e
B¢ TR

‘e

(2

/

%




. one employer in an industcy
charactérized by short-term employment

-
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Corporahon anmprg¥%9 f\g&:ﬁe&quzlary a

represents all of X Corporation's hourly-paid
emplayees, the X Corporation Union Benefit
Plan is established to provide life insurance
benelits to employees of X represented by W.
The Plan is funded by contributions from X,
and is jointly administered by X and W. Ia
order to provide its non-urionized employeva
with comparable life insurance benefits, X
also establishes and funds the X Corporation
Lile Insurance Trust. The Trust will not be
ineligible for exemption as an orgnnization
described in section 501(c)(9) salely because
raembership is restricted o those cmployeea
of X who are not membera of W,

(b} Meanirg of * employee" Whether
an individual is an “employee” is
determined by reference to the legal and
bona fide reiationship of employer and
employee. The term “employee”

includes the following:

(1) An individual who is consxdered
an employee:
{i} For emp!oyment tax purposes .

" under Subtitle C of the Inlerqal Revenue

Code and the regulations thereunder, or

{ii) For purposes of a collecu'va
bargaining agreement.
whether or not the individual could
gualify as.an employee under ar plicable
common law rules. This would includa
any person who is considered an
cmployee for purposes of the Labor
Mansge ment Relations Act, 1947, 61
Stat. 135, as amended 29 U 5.6, 141
(1979).

(2) An individual who bt,came enalled
to membership in the association by
reason of being an employze. Thus, an

_ individual who would otherwise qualify

under this paragraph will:coutinue to
qualify as an employze even though
such individial is on leave of absence,

. works'temporurily for another employer

or as an independent cantracter, or has
been terminated by reascn of
relirement, disability oz layelf. Far
example, an individual who in the
normal course of employment is
employed intermiltently by more than

o

by several different employers willnot,
by reazen of ternporary unemployment,
cease to be an employez withun the
meaning of this paregraph.

(c) Description of voluntary
association of employzes—{1)
Associotion. To be describad i sectica
501(c){9) and this section there must ba
an entity having an existence
independent of the member-empioyees

_or their employer.

(2) Voluntary. Generally, membership
in an association is voluntary if an
affirmative act is required on the part of
an employee to become a member rather
than the designation as a member due to
employee status. However, an :
association shall be considered

the employees do not incur a detriment
(for example, in the form of deductions
from pay) as the result of membership in
the association. An employer is not
deemed to have imposed involuntary
membership on the employee if
membership is required as the result of a
collective bargaining agreement or as an
incident of membership in a labor
organization.

{3) Of employees. To be described in
this section, an organization mustbe ~

.controlled by i*3 membership or by

independent trustec(s), or by trustees or
other fiduciaries at least some of whom
are designated by, or on behalf of, the -
membeiship. Whether control by or on
behalf of the membership exists is a
question to be determined with regard to

~ all of the facts azd circumstances, but
generally such czntrol will be deemed to

be present wlien the membership (either

_directly or through its representative)

elects, appoints or otherwise designates
a person or persons to serve as chief
operating officer{s), administrator(s), or

- trustees(s) of the organization.

(2) examples. The provisions of this
section may be illustrated by the
foliowing examp]es.

Example (1). X, a labor union, represenls

. all the hourly-paid employees of Y

Corporation. A health insurance benefit plan

~ "was established by X ard Y as the result of a

collective bargaining agreement entered into
by them. The plan established the terms and

03123 .. GIARDP84-00 8B R009200170006rb.r

" required of all employees, provided that

association.

Example (3). The facts are the same a3 in
example (2] except that the payment by Z of
its employees’ educational and training
expenses was agreed upon through collective
bargaining between M labar union, 8
recognized bargaining agent on behalf on Z's
employees, and Z. Z is obligated to pay
benelits in accardance with the criteria set
forth in the plan. To fullill its obligation, Z

- established the “Z Corporation Employees'

Bencfit Fund™” snd opened a bank account in
the name of the Fund. The Fund is funded
golely by contributions from Z and income
earncd from the invesiment of those -
contributions. Z is the administrator of the
Fund, retains full control over the investment
and application of the Fund's assets, and
determines the amount and timing of

" contributions to the Fungd. Educational and »

training benefit payraents are made from the
Fund to employees of Z who submit payment
requests and are determined by Z to qualifly
for such payments under the lerms of the -
governing agreemeni. Although the benefit -
payment are required by a collective’
bargaining agreement entered into by
representatives of Z's employees, and

although the Fund makes payment directly to
eligble beneficiaries, the Fund is not a -

. voluntary employeea’ beneficiary essociatlion )

conditions of membership in, and the benafits -

io be provided by, the plan. In accordance
with the terms of the agreement, Y

Corporation ia obligated tu establish a !ruat -

fund and make contsibutions thereto at
specified rates. The trustees, some of whom

" gre designated by X and some by Y, ere
_authorized to hold and invest the assets of

the trust and to make payments on
4nstructiona fasued by Y Corporalion In
mecordance with the conditions contained in -
the plan. The interdependent benefit plan

. agreement and trust indenture together create
.@ voluntary embployees® beneficiary - E
. #ssociation over which the employees .- . -

possess the requisite control through the
trustees designated by their roprasentative,
X -

Example (2). Z Corporalion unilaterally
-established an educational benefit plan for its
-employees. The purpose of the plan is to
provide payments for job-related educational
or training courses, such as apprenticeship
training programs, for Z Corporation
employees, according to objective criteria set
“forth in the plan. Z establishes a separate
hank account which it uses to fund payments
to the plan. Contributions to the account are
to be made st the discretion of and solely by
Z Corporation, which also adininisters the
plan and rctains control aver the assets in the
fund. Z Corporation’s educational benefit
plan and the related account do not
conslitute an association and therefore are

-

becuause neither the employees noran -
independent trustee have any control over
the Fund's assets or operation,

Example (4). W, an assaciation of
employers, is exempt from federal income tax
as an organization described in sectian
§01{c)(B]). It engages trienially in collective
bargaining with X labor union, a recognized
bargaining agent on behalf of certain.
unionized employees, Pursuant to the most
recent bargaining agreement, Wigcame
obligated to pay certain health-care expenses
incurred by members of X who &ce emplayed
by employer-members of W. To fulfill the
embplayers® obligation, a Fund is established
by W. W administers the fund, sssessing and
coliecting contributions from its-employer-
members and reimbursing its members, on

_ application by them, for health-care benafits -

paid by the members to their members”™
employees as stipulated in the collective

bargaining agreement. The Fund established . -

by W is nat a volurtary employees®
beneficiary association hecause it is not
controlled by the X labor union or its
members and therefore is not an association

- of "employees”™, Instead, it is an association-
_ of exaployers thal was estaphsnad and is

controlled by them in order to tulfill their

. obligalions under the colleclive bargmmng

agreemcnl.

Example (5). A, en individual, is the'
incorporator and chief operating officer of
Lawyers’ Beneliciary Association (LBA]. LBA
Is engaged in the business of providing

. medical benefits to members of the

Association and their fumilies. Membership
is open only to practicing lawyers who are
neither self-employed nor partners in a law
firm. Membership in LBA is solicited by
insurance agents under the control of X
Corporation [owned by A) which, by contract
with LBA, ia the exclusive sales agent.
Medical benefits are paid from a trust
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.paid by the members. together with proceeds
from the investment of those contribulions.
Cuntribution and benefil levels are sel by
LBA. The “members™ of LBA do not hold
mcetings, have no right to elect officers or
directors of the Association, and no right to
replace trustees. Collzctively, the subscribers
for medical Lenefits from LBA cannot be said
to contrul the associations and membership is
ncither more than nor different from the
purchase cf an insurance policy from a stack
insuriance company. LBA is not a volunlary
employees’ beneficiary association,

-§ 1.501(c)(9)-3 Voluntary employees’
benazliciary associations; life, sick,
accident, or other benefits.

(a) In general. The life, sick, accident,
orother benefits provided by a
voluntary employees’ beneficiary
associalion must be payable to ils
members, their dependents, or their
designated beneficiatias For purpocs
of section 501(c)(9). *dependent” means
the member's spouse, any child of the
member or the member’s spouse, and
any other individual who an association,
. relying on information farnished {o it by

a member, in good faith believes is a
person described in section 152(a). Life,

" sick, accident, or other benefits may
take the form of cash or noncash
benelits. A volunitary employeces’
beneficiary association is not operated
for the purpose of providing life, sick,
accident, or other beneiits unless
substantially all of its operations are in
furtherance of the provision of such
benelits. Further, an organization is not
described in this section if it :
systematically and knowingly provides
benefits [of more than a de minimis
amount) tha! are not permitted by
paragraphs (b), (c). (d), or {e) of this
section.

{b} Life benefits. The term “life
bencfit” means a bencfit {including a
burial benefit or a wreath) payable by
reason of the death of a member or
dependent. A “life benefit” may be ™
‘provided directly or through insurance.
It generally must consist of current
protection, but also may include a.1ight
to convert to individual coverage or
termination of eligibility for coverage

- through the association, or a permanent
benefit as defined in, and subject to th®
cond:lions in, the regulations under
section 79. A “life benefit” also includes
the benefit provided.under any iife
insurance contracl purchased directly
from an employee-funded association Iy
a member. The term “life benefit” dovs
not include a pension, annuity of GimiA7
benefit, except that a benefit payable 1y
reason of the death of an insured inay
be settled in the form of an annuity b
the beneficiary. i, . '

amounts furnished to or on behalfof a
member or a member's dependents in
the event of illness or personal injury to
a member or dependent. Such benefits
may be provided through reimbursement
to a member or 2 member's dependents
for amounts expended because of illness
or personal injury, or through the
payment of premiums to a medical
benelit or health insurance program.
Similazly. a sick and accident benefit
includes an amount paid to a memberin
lieu of income during a period in which
the member is unable to work due to |
sickness or injury. Sick benelits also
include benefils designed to safeguard
or improve the health of members and
their dependents. Sick and accident
benefits may be provided directly by an
association to or on behalf of members
and their dependents. or nay be
provided indirectly by ar aissociation
through the payment of premiums or
fees to an insurance company, medical
clinic. or other program under which
members and their dependents are
entitled to medical services or to other
sick and accident benefits. Sick and
accident benelils may also be furnished
in nonzash form. such as, for example,
benefits in the nature of Jlinical care”
services by visiling nurses, and
trunsportation furmished for medical
zare.

{4} Otker benefits. The term “other
benelits” includes only benefils that are
sinular 1o life. sick, or accident benefits.
A bercfil iz simularto a life, sick, or

“agcident benelit if—

113 1 is intended to safeguard or
impruve the health of a memberora
members dependents, or

{21 it protects against a contingency
that interrpta o7 impairs a member's
earnind power )

te) Exzingles of “ortherbenefits™
Payrt4 vacaloa banefits, providing
vacabon [aclliss, reimbursing vacalion
expena=s, ad subsidizing recreational
achvities wuch as athletic leagues are
cans.terrd “cibor benefits.” The

__prmea . o ciedebewreacilicies for

prescioct and school-age dependents
arm also consxdered “other benefits.”
The provvssen of job eeadjustment
niusmancen lemporary living expense
loams as=d 172613 a) imes of disaster
f.c5 29 fue et Do) aupplemental

i et =anl campensation benelits
[rs @ lued 2 rection W {e)(17)(D)(i) of
tha Crwet severance benefils (under a
wowerandd 53y lan within the meaning
of 2 CIR 5133200 mnd education or
bevie g beme 2 i Comramy (such as

", crentae N I‘?ﬂ:mms) for
frorial@en 229 tomy i lere) “other

Dywre#isth T supe l?_‘.r protect againsl a

N

.semeamm&r.bemgmpm-osﬁﬂoobgwwmw g e
erm “sick and accident benefits” means  power. Personal legal service bene its

are considered “other benefits™ -
provided they consist solely of
paymente or credits to one or more
organizations or trusts described in
section 501(c)(20). Except to the extent
otherwise provided in these regulations,
as amended from time to time, “other
benefits” also include any benelit
provided in the manner permitted by
paragraphs (5] et seq. of section 302(c) of

- the Lahot Manaaement Relations Act of

1947, 61 Stat. 136, as amended. 29 U.5.C.
186(c) (1979).

() Exarmples of nonqualifving
benefits. Benelits that are nol described
in paragraphs (d) or (e) of this section
are nol “other benefits™. Thus, “other
benefits” do not include the payment of

- commuting expenses. such as bridge

talls or train fares, the provision of
accident or homeowner's insurance
benefits for . amage to property. the

_provision of malpractice insurance, or

the provision of loans to members
excepl in times of distress {as permitted
by § 1.501{c}{8)-3(e)). “Otker bencfits”
also do not include the provision of
savings {acilitiea for members. The term
“other benefits” does not include any

benefil that is similar ta a pension or

annuily pavable at the lime of
mandatory or voluntary relitement. or a
bznefit that is similar to the benefit
provided under a stock bonus or profit-
sharing plan. For the purposes of section
501(c){9) and these regulations a bencfit
will be considered similar to that
provided under a profit-sharifrpplan if it
provides for deferred compensalion thal
becomes payable by reason of the
passage of time, rather than as the resull
of an unanticipated cvent. Thus. for
example, supplemental unemployment
benelits, which generally become
payable by reason of unanticipated
layolf, are not. for purposes of these
regulations, considered similar 1o the
b{:neﬁl provided under a profit-sharing

an. ' "

{g) Examples. The provisions of this
section m.y be further illnsi--1ed by the
following examples:

Example (1). V was organized in
connection with a vacation plan created
pursuant to a collective bargaining agreement
between M, a labor umon, which represents
certain hourly paid employees of T
carporation. and T. The agreement calls for
the payment by T to V of a specified sum per
hour wurked by T employees who are
covered by the collective bargaining
agreement. While such amounts are paid
durectly by T to V, they are included in the
covered employees’ wages and are subject to
withhalding for income and FICA taxes. The
amnunts are paid by T to V to provide
vacation benefits provided under the
collective bargaining sgreement. Generally.
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payment of his or her vacation benefil durin,
the year following the vear in which
contributions were made by T to V, The
amount of the vacation benefit is determined
by reference to the contributions during the
prior year to V by T on behalf of each
employee, and is distributed in cash to each
such employee, If the earnings on
investments by V during the year preceding
distribution are sufficieat after deducting the
expenses of administering the plan, each
recipient of a vacation benefil is paid an
amount, in addition to the contributions on
his or her behalf, equal to his/her ratable
share of the net earnings of V during such
year. The plan provides a vacation benefit -
that constilutes an cligibile “other benufit” -
- described in section 501{c){9) ;md

§ 1.501{c}{9)-3[e).

Example (2). The facts ase the same as in
Example (1), except that each covered
employea of T is entitled, at his or her
discretion, 10 contribute up to an additional
51,000 each year to V, which agrees in respect
of such sum to pay interest at a stated rate
from the tlime of contibution until e time at
which the contributing employee’s vacation
benefit is distzibuted. In addition, each
employee may elect to Jeave all or a portion
of his/or distributable benefit on deposit past
the time of distribution, in which case inlerest
will continue 1o accrue. Because the plan
more closely resembles a savings
arrangement than a vacation pian, the bennﬁ

pay able to the covered employees of T is not
o “vacation benefit” and is not an eligibie

“other benefit™ described in section 501{c}{(m -
and § 1.501{c){9}-3(d) or [e).

$ 1.501(c)(2)-4 Voluntary employeea
beneticiary assaciations, inwemant.

{a) Ceneral rule. No part of the net
earnings of an employes’ association
may inure to the bepelil of any-private
sharehelder or individual other than
through the payment of benefits -
permitted by § 1.501(c){9}-3. The _
disposition of property tc, or the .
performance of services fos, a person for
less than the greater of fuismarket
value, or cost (including indirect cosls)
to the association, other than as a life,
sick, acciden? or other permissibie
benefil, constitutes prohibited :
inurement. Generally, the payment of
unreasonable ccmpensation to the.. .
trustees or employees of the-asscciation,
or the purchase of insurance or services
for amounts in-excess of their fair

- . market value from a company in which -

one or more of the association’s
trustees, ofiicers or fiductaries has an
inlerest, will constilute prohibited
inurement. Whether prohibited
inurement has occurred is a question to
be determined with regard to all of the
Facls and circumstances, laking into -
account the guidelines set forth in this
section. The guidelines and examples
contained in this section are not an
exhaustive list of the activities that may
constitute prohibited inurement, or the

[P

each covered employee receives a check iv,

—a = — i it m et

persons to whom the association’s
earnings could impermissibly inure. See-
§ 1.501(a)~1(c). .

{b) Disproportionate benefits. For
purposes of subsection (a), the payment
to any member of disproportionate
benefits will not be considered a benefit
within the meaning of § 1.501{c){9}-3
even though the benefit otherwise is one
of the type permitied by that section. For
example, the payment to highly
compensated personnel of benefits that
are disproportionate in relation ta . -
benefits received by other members of
the associalion will constitute
prohibited inurement. Also, the payment
to similarly situated employees of
benelits that differ in kind or amount
will constitute prohibited inurement
unless the difference can be juslified on
the basis'of objective and reasonable
standards adopted by the association or
cn the basis of star-Jdards adopted
pursuant to the terms of a collective
bargaining agreement. .

{c) Rebales. The rebate of excess
insurance premiums lo-the payor of such
premiums, based on the mortality ot
morbidity experience of the insurer,
does not constitute prohibited
inurement. A voluntary employees'
beneficiary associalion may also make’
sdministrative ad)ustments utnct]y
incidental to the provision of benefits to
its members,

{d} Dissolution of the association. A
distribulion to members upon the
dissclution of the association will not

- constitute prohibited inwement if the

amounts distsibuted 1o members are
determined pursuant to the terma of a
collective bargaining agreement or on
the basis-of objective and reascnable
stzndards which do not result in either
disproportionate payments to similarly
situated members or discrimination in
favor of officers, sharcholders or highly -
campensated employees of an employer
cantributing or otherwise funding the -
erpicyees’ associalion. However, if the
sssociation’s corporate charter, articles -
of asscciztion, trust instrument, or other
vritter insimument by which the
association was created, as amended
from time to time, provides that on .
dissolution its assets will be distributed .
%0 its members' contributing employers,
orifi i the absence of such provision the
law of the State in which the association
wag created provides for such
distribution ta the contributing
emplovers, the association is not-

described in section 501{c)(9).

{e) Example. The provisions of this
section may be illustrated by the
following example;

Example. employees A and B, members of
the X volunlaiy employees’ beneficiary
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associatlon, are unemployed. Both A end B
receive unemployment benefita from X, but
those to A include an emount in addition to
those provided 1o B, 1o provide for A's
retraining. B has been found pursuant to
objective and reasonable standards not to
quulify for. or has declined. X's retraining
program. X's additional payment o A for
retraining does not constitute prohnbnled
muremen! * .

§ 1.501(c)(9)-5 Voluntary employees
beneficiary assaciations; racordkeeplng
requirements.,

(a) Records. In addlhon to such other
records which may be required (for

- example, by section 512({a){3) and the

regulations thereunder), every .
organizalion described in section
501{c)(3) must maintain records
indicating the amount contributed by
_each member and contributing
employer, and the amount and type of
benefits paid by the-crganization to or
on behalf of each member.

{b) Cross reference. For provnsxons -
relating to annual information returns.
with respect to payments, see section
6041 and the repulations thereunder.

§ 1.501(c)(9)-6 Voluntary employees’
beneficiary associations; benefits includible
I gross income.

(a) In general. Cash and noncash
- benefits realized by a person on account
of the activities of an organization
fescribed in section 501(c)(9) shall be
iucluded in grass income to the extent
previded in the Inlernal Revenue Code
of 1954, including, but not limite

sections 61, 72,101, 104 and 105 0 the o

Code and regulations thereundsie
(b) Availability of statutory

" exclusions from gross income, The

availability of any statutory exclusion
from gross income with respect to

- contributions to, or the payment of

benefits from, an organization described
in section 501(c)(9) is determined by lhe
statutory provision conferring the
exclusion, and the regulations and
rulings thereunder, not by whether an
individual is eligible for membership in

. the organization. Thus, for example, ifa .
. henefit is paid by an employ~r-{:nded - -

arganization described in sectior
501[c)[9) to a member who is not en
emplayee, a statutory exclusion from -
gross income that is available only for
“employees” would be unavailable in
the case of a benem paid to such
individual.

§ 1.501{c)(9-7 Voluntary employees'
benellciary assoclations; section 3(4) of
ERISA.

The term “voluntary employees’
beneficiary association” in section
501(c)(9) of the Internal Revenue Code is
not necessarily coextensive with the

term “employees’ beneficiary

7
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association]
‘the Employee Relirement Income
Security Act of 1974 (ERISA), 29 U.S.C.
1002(4). and the requirements which an
organization mus!t meet to be an
“employees’ beneficiary nssociation™
within the meaning of scction 3(4) of
ERISA are not necessarily identical to
the requirements that an organization
must meet in order to be a “voluntary
employees’ beneficiary association”
within the meaning of section 501(c)(9)
of the Code. '

§ 1.501(c)(3)-8 Voluntary employees’
beneficiary assoclations; eftective data,

(a) General rule. Except as otherwise
provided in this section, the provisions
of §§ 1.501{c)(9}-1 through 7 shall apply
with respect to taxable years beginning
alter December 31, 1854. .

(b} Pre-1970 taxuvule years. For
taxable years beginning before January
1, 1970, section 501(c}{8)(B] (relating to
the requirement thal 83 percent or more
_ of the association's income consist of
amounts collected from membars and
cuntiibuted by employers), as in effect
for such years, shall apply.

(c) Existing associaiions. Exceplas
otherwise provided in subsection (d),
tke provisions of §§ 1.501{c}){3)~2{a)(1}
and —2(c)(3), to the extent they impose
more stringent requirements than
regulations proposed on January 23, 1969
(34 FR 1028), shali apply only with ’
respact to taxable years Leginning after
December 31, 1940, '

{d) Collectively-bargained plaps. In
the case of a voluniary emplovecs®
beneficiary association which receives
contribulions from one or mere .

employers pursuant !0 one-or more
" ‘collective bargaining agresmentsin
effect on December 31, 1980, the
provisions of §§ 1:501{c}{s}-1 through 5
shall apply with respect to iaxable years
beginning after the date on which the
agréement terminates-{determined
without regard 10 aay extension thersol
- agresds e L Defasaben 352005

() Election. Notwithslanding
paragraphs (c) or {¢) of this section. an.
organization may choose 1o be subject
to all.or a portion of cne ar mere of the
provisions of these regulaiions for ax;
taxable year beginaing after December
31, 1854, - .
Jerome Kastz,

Commissioner of Internal Revenue.
{FR Doc. 80-21271 Filed 7-34-8X 11:34 am]
_BILLING CODE 4220-07-M
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Coast Guard

33 CFR Part 175

[cGD 78-163]

Exception From PFD Carriage
Requirement for Sailboards

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: The Coast Guard is proposing
to\excepl operators of certain sailboards
the requirement to carry personal
flotktion devices. This action is
prorypied by the safety record and
popul\ar acceptance of an exemption

e requirement granted to one .
manulbcturer of a sailboard.
paTES:\Comments myst be received on
N-~tnher 15 1080,

Anpris4es: Conune: . should be
mailed to\Commandant (G-CMC/23),
U.S. Coas)\ Guard Headguarters, .
Washingtda, D.C. 20593. Belween the
hours of 7:30 a.m. and 5:00 p.m. Monday
through Thursday, comments may be
delivered to Ynd will be available for
examination §t the Marine Safety ,
Council (G-CNC/24), Rcom 2418, U.5.
Coast Guard
D.C. 20593. A
FOR FUATHER INRORMATION CONTACT:
LCDR Harry F. Shmecht, Office of
Poating Safety, (Q-BLC-3/42). Room

- 2303, U.S. Coast Gyard Headquarters,

2100 Second Street\SW., Washington,

. D.C. 20593. Telephoke (202) 426-4176.

SUPPLEMENTARY IRFORAMATION:
Interested persons ary invited o submit
writien data, views, o} arguments.
Written comments shoyl¢ include the
docket number {CGD 73-163), and the
name and address of the person
submilting the comments, Persons
desiring acknowledgmenf\that their.
comment has been receivagd should *
enclose a stamped, self-adjressed
postcard or envelope. The National
Boating Safety Advisory Connci
be=n consulted gnd {ts ooini
&K ¢ -3 Tave been consiwerea {n this

smatter. The transcript of the pAoceedings

of the meetings of the National\Boaling
Safety Advisory Council at whigh the -
review of the exemption was disgussed
is available for examination in Rqom
4271, UJ.S. Coast Guard Headquarlers,
7100 Second Street SW., Washingtyn,
).C. 20593, The minutes of the meefng
are available from the Executive
Director, National Boating Safety
Advisory Council, ¢/o Commandant \\;“—
BA/42), U.S. Coast Guard, Washington,
D.C. 20593. T

4 -

wLe <,

adguarters, Washington.

IO A

sign{ficant. under the Department of
Tradsportation's “Regulatory Policies
and Rrocedures” (34 FR 11034, February
26.1979). A draft evaluation has been
prepaked and is included in the public

A copy of the dralt evaluation
obtained from the Commandant .
{G-CME/24). CGD 78-163, U.S. Coast
Guard, Washinglon, D.C, 20593. -

Drafting\nformation

i~

The pripcipal persons involvedin =~
drafting this notice are: LT]G John ¢
Coleman. Project Manager, Office of
Boating Sayety. and Ms. Mary Ann
McCabe, Poject Attorney. Office of the
Chief Counjel.

Background _

On March 9, 1979, the Coast Guard .
:-_:;_‘:‘5-‘1:-‘ ~am A duance Notiern nf ——
Froposer Ruldmaking (44 FR 187¢5)
expressing its {ntent to review the

i plion granted to

Windsurfing In\ernational, Inc. on .

February 18, 1943, and to possibly
expand the exerpption 1o include alt. -
soilboard manufcturers. Windsurfer
sailbbards manufactured by
Windsurfing Interpational, Inc. were
exempted from the requirement in 33
CFR 175.15 that a personal flolation
device (PFD) of any type be carried far
each person on bou\d a recreational

ed public
particination and vielvs on several
questions, particulasly the following:

(a) The safely aspegls of the
exemption: whether therawas any
evidence or data to shdw that failure of
operators to carry a PFi) on Windsurfers’
results in injuries or fatdlities or other
significant salety probleins?

{b) Enforcement probl¥ms: whal, il
any, problems have statetboating law
enforcement officials encquntered
because of the exemption hnd whal
problems might be anticipaled if the
exemption is conlinuer! or dxpanded?
Dis=suicn oF Tomaenls Rapeived on -
ANPRM '

Filty-one comments were r¢ceived. Of
these, thirty-five generally apfroved of
tie existing exemption and folrteen did
not. Of those commenters who\approved
of the existing exemption, twenyy-seven
were individuals or representatives of ™
-groups who identified themselveg as
sailboard or windsurfer users. N
saitboard or Windsurfer user wa
opposed to the exemplion.

e
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the interest of a tribe so requires, hie/she
ay suspend a contract and the

Secrethry may duermme equitably due’
to dat, of lelm.natmn Ifa contract

upon retovery is terminated for just
cause, d&ath of the attorney, or any
otker reakon, th= attormey to whom it is
50 terminkted, or his/her estate, shall be
credited with such intarest in the
recovery ab thie Secretary or the court
may deterniine to be equitably due to -
date of ternyinaticn, ' :

(] Attorndy’s standing: Contracts
must coniain\a supulduon by the
attorney thattre/fshe is a fully licensed
member in goyd standing of the bar of
the statefs) of . and to the best of
hisfher knowlddge no disciplinary
proceedings hate been instituted against
him/her by any bar association of any
jurisaiction of thy United States or its
territories which Yire pending and/or
unresolved and h§/she has not been
disbarred or suspgpded from the
practice of law in dny jurisdiction in the
United States or its\tarritories.

_ (g} Duration: Confyacts must cite
clearly their duratiol and may contain a
provisien for renewal, Generallezal
counsel and special 1dgal services
coniracts shail not extend beyond four
years, whereas claims fontracts may
extend for, but not excded, fiveyears, .
with provision for exlengions.

v

§ 727 Resolution requed. \ .
The selectxon of counsel and-of tribal

esolunon or resoluimns auopt
pribal governing body and shall
.mached to and made a part of the

icontract. L . K

5 72.8 Tenlative form of contract.

A tentative form of contract iay\be
sbtained by writing any Agency
Superintendent, Area Director or th
_ommissioner of Indian Affairs.
Requests for forms should include a
statement of the scope of the intende

ployment; that is, whether the o

acl is desired for investigation and

ited States, or for the
provision of eitheigeneral or special
legal counse! service
Ralph R. Reeser,

Acting Deputy Ass:stanl Secre
Affairs,

{FR Doe. 8021337 Fxhd 7-16-80; B:48 ﬂm) ’
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DEPARTMENT OF THE TREASURY
Internal Revenue Service k
26CFRPart1

| [EE~153-78]

Voluntary Employee s Fwenefecrary
Associations .

. AGENCY: Internal Revenue Service.
. Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to
voluntary employzes’ beneficiary
associations. Jt withdraws an earlier
notice of proposed rulemaking that was

-published in the Faderal Register on

lanuary 23, 1969, The regulations would
provide guidance needed to determine
whether en organization is a voluntary
emplovees’ benefxc:iary association -

- under the Internal Revenue Code of
1654, as amended, and therefore exempt ‘
- from.federal income tax.

DATES: Wrilten comments and requests

for a public heariug must be delivered or
- mailed by September 15, 1980, The

-amendments are proposed to be

-effective generally for taxable years .

begivming after December 31, 1954, but
later in the case of some associations.
ADDRESS: Send comments and requesta -
for a peblic hearing to: Commissioner of
‘Internai Revenue, Attention: CC:LR:T- -
(FE-153-78). Washington, D.C. 20224,
FOR FURTHER INFORMATION CONTACT:
Mickael A. Thrasher of the Employes -
Plans and Exempt Organizations :
Division, Office of the Chief Counsel,
Internal Revenue Service, 1111
Constimtion Avenue, N.W., Washmgton.

. D.C. 20224 (Attention: CC:LR:T) [202-

£66-3961, not a toll-free call).
-SUPPLEMENTARY INFORMATION:

- Background

This document contams pmposed
emendments to the Income Tax
Regulations (26 CFR Part 1) under
section 501(c)(9) of ihe Internal Revenue

- e

" Code of 1954, as amended by section 121

of the Tax Reform Act of 1969 (83 Stat.
541), concerning voluntary emplayees’
beneficiary associations, These

amendments are to be issued under the

authority contained in section 7805 of
the Internal Revenue Code of 1954 (GBA
Stat. 917; 26 U.S.C. 7805).

Additional Information

Section 501(c)(9). in conjunction with -
. section 501(a), exempts from federal

income tax those associations that
provide for the payment of life, sick,
accident, or other benefits to their
members and their members'

- dependents or designated Leneficiaries, .

if no part of their net earnings inures to

the benefit of any private shareholder or : I

individual.

The proposed regulations clanfy the :
basic reqlurements that an organization
must meet’ic order to be a “voluntary
employees’ beneli iciary association"”
within the meaning of section 501{c)(9). -
They are not intended to describe .

“employees’ beneficiary association” as
that term is used in section 3(4) of the
Employee Relirement Income Security -
Act 0f1974 (ERISA) Cenerally, the.
basic requirements in order to be a

“voluntary employees beneficiary
i3sociation” are that: -

(a) The orgarization is an assocxauon

of employees;

(b) Membership in the orgamzahon s g

voluntary;

(c) The purpose of the sreanization is
to provide for the payment of life, sicka.*
accident, or other benefits; and

(d) None of the organization's funds
inures to the benefit of any private

shareholder or individual other thanas =~ -

contemplated by (c) above.

The principal function of the proposcd -

regulations is to clarify who may join

the assaciation and the kinds of benehte )

the association may provide. These -
provisions are supplemented with ..
examples of both what is perrmtled and
what is prohibited.

While these regulations do nol
explicitly provide for coordination
between arrangements that are subjeci
1o section 404 and the’ permnssnblllly of
benefits furnished by organizations
exempt under section 501(c)(9), the -
proposed regulations generally do not-
allow a voluntary employees’
beneficiary association to provide
employer-funded benefits of the kind

" thal are subject to section 404. It is

anlicipated that regulations to be
promuigated under section 404 will
clarify the distinction between
arrangements that are subject to that .
section and those that are not, and -
consideration then will be given to
coordinating the two sets of rules.
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- . one employer in an industry
characterized by short-term employment

———p——
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Corporation and W, a labor union which
-represents all of X Corporation's hourly-paid

employees, the X Corporation Union Benefit

"Plan is established to provide life insurance

benefits to employees of X represented by W,
The Plan is funded by contributions rom X,
and is jointly administered by X and W. In
order to provide ils non-unionized employecs
with comparable Jife insurance benefits, X
also eslablishes and funds the X Corporation
Life Insurance Trusl. The Trust will not be
ineligible for exemption as an organization
described in section 501(c){9) solely because
raembership is restricted to those employeas

" of X who are not membera of W.

(b) Meanirg of * employee Whether
an individual is an “employee” is

determined by reference to the legal and

bona fide reiationship of employer and
emplayee. The term “employee”

includes the following:

(1) An individual who is t.;onmdered

“an employee:

(i) For employment tax purposes .

" under Subtitle C of the Interaal Revenue
. Code and the regulations thereunder, or

" [ii) For purposes of a colleclive

‘bargaining agreement.

whether or not the individual could
qualify as an employee under ar plicable
common law rules, This would include
any person who is cansidered an
cmployee for purposes of the Labor

 Managcment Relations Act, 1947, 61

Slat. 133, as amended, 29 U S.C. 141
(1979).

{2) Arv individual who bucame enullad
to membership in the association by -
reason of being an employee. Thus, an

_inc‘widual who would oiherwise qualify

under this paragraph will coutinue to -
qualify as an employee even though
such individyal is on leave of absence.
works temporarily for another employer
or as an independent_contractor, or has
been lerminated by reason of
retirement, disahility or layoff, For
example, an individual who in the
normal course of employment is
employed mtermmenlly by more thax

i

by several different employers will nat,
by reascr <f temporary unemployment,
cease to be an employee witlun the
meaning of this paragraph.

(c) Description of voluntary
association of employees—{1)
Associatien. To be described in section
501{c)(9) and this.section there must be
an entity having an existence:
independent of the member-empioyees
or their employer. -

(2) Voluntary. Generally, membership
in an association is voluntary if an
alfirmative act is required on the part of
an employee to become a member rather

than the designation as a member due to

employee status. However, an

% association shall be considered

voluntary although membershtp is

" required of all employees, provided that

the employees do not incur a detriment
(for example, in the form of deductions
from pay) as the result of membershxp in
the assaciation. An emplayer is not

_ deemed to have imposed involuntary

membership on the employee if
membership is required as the result of a
collective bargaining agreement or as an
incident of membershxp in a labor
organization,

(3) Of employees. Ta be described in

"this section, an organization must be
.controlled by i*3 membership ar by

independent trustee(s), or by trustees or
other fiduciaries at least some of whom
are designated by, or on behalf of, the -
membership, Whether control by or on
behalf of the membership exists is a
question to be determined with regard to

* all of the facts azid circumstances, but

generally such control will be deemed to
be present wlien the membership {either

_directly or through its representative)

elects, appoints or otherwise designates
a person or persons to serve as chief
operating officer(s}, administrator(s), or

* trustees(s) of the orgaruaauon.

(2) examples. The provisions of this
section may be {llustrated by the
following examples:

Example {1). X, a labor union, represenla
ali the hourly-paid employees of Y
Corporation, A health insurance benefit plan

‘was established by X and Y as the result of a

collective bargaining agreement entered into
by them. The plan established the terms and

conditions of membership in, and the benefits -

to be provided by, the plan. In accordance

-with the terms of lhe agreement, Y
Corporation ia obligaled to establish a trust - .-

fund and make contributions thereto at

_ epecified rates. The trustees, some of whom

gre designated by X and some by Y, are

_authorized to hold and invest the assels of
- the trust and to make payments on

instructions issued by Y Corporation in
accordance with the conditions contained in
the plaru The interdependent benefit plan

_agreement and trust indenture together create
.a voluntary employees' beneficiary - .
_ @ssociation over which the employees . .

pessess the requisite control through the
trustees designated by their reprasentative,
X

Example (2). 2 Corﬁoraﬁon unilaterally

-established an educational benefit plan for its _

employees. The purpose of the plan is to
provide payments for job-related educational
or iraining courses, such as apprenticeship
training programs, for Z Corporation
employees, according lo objective criteria set

‘forth in the plan, Z establishes a separate

bank account which it uses to fund payments
to the plan. Contributions to the account are
to be made at the discretion of and solely by

- Z Corporation, which also administers the

plan and rctains control aver (he assets in the
fund. Z Corporation’s educational benefit
plan and the related account do not
conslitute an association and therefore are

“nota voluntary employees’ beneficiary . . ...

agsociation. -
Example (3). The facts are the same as in
example (2) except that the payment by Z of
its employees’ educational and training
expenses was agreed upon through collective
bargaining between M lahor union, a
recognized bargaining agent on behall on Z's
employees, and Z. Z is obligated to pay
benelits in accordance with the crileria set
forth in the plan. To fulfill its obligation, Z

- gstablished the “Z Corporation Employees’
- Benefit Fund™ and opened a bank account in

the name of the Fund. The Fund is funded
solely by contributions from Z and income
earncd from the investment of those -
contributions. Z is the adminisirator of the
Fund, retains full control over the investment
and application of the Fund's assets, and
deterinines the amount and timing of

" contributions to the Fund. Educational and »

training benefit payments are made from the
Fund to.employees of Z who submit payment
requests and are determined by Z to qualify -
{ar such payments under the terms of the .
governing agreemeni. Although the benefit -
payment are required by a collective’
bargaining agreem=nt entered into by
representatives of Z's employees, and
although the Fund makes payment directly to
eligble beneficiaries, the Fund is nota v

. voluntary employecea’ beneliciary assogiation

because neither the employees noz an -
independent trustee have any control over
the Fund's assets or operation.

Example (4). W, an association of

employers, is exempt from federal income tax ' ’

as an organization described in section
501(c){B}. It engages trienially in collective
bargaining with X labor union, a recognized
bargaining agent on behalf of certain
unionizad employees. Pursuant to the most
recent bargaining agreement, Wgcame

~ obligated to pay certain health-care expenses

incurred by members of X who are employed
by employer-members of W, To fullill the
employers® obligation, 8 Fund is established
by W. W administera the fund, assessing and.
coliecting contributions from its employer-
members and reimbursing its members, on
applicalion by them, for health-care benefits -
paid by the members to their members’
employees as stipulated in the collective -
bargaining agreement. The Fund estahlished =
by W is not a voluntary employees* .
beneficiary association hecause it is not
controlled by the X labor union or Its

members and therefore is not an association -

of “employees™. Instead, it is a1 association:

. of employers that was estaohsiued and is

controlled by them in order to hulfill their
obligalions under the collective bargammg
egreement.

Example (5). A, an individual, is the
incorporator and chief operating officer of
Lawyers' Beneliciary Association (LBA], LBA
is engaged in the business of providing

. medical benefits to members of the

Association and their families. Membership
is open only to practicing lawyers who are
neither self-employed nor partners in a law
firm. Membership in LBA is solicited by
insurance agents under the control of X
Corporation (owned by A) which, by conltract
with LBA, is the exclusive sales agent.
Medical bepefits are paid from a trust

»
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each covered employee receives a check in -
payment of his or her vacation benefit during
the year following the year in which
contributions were made by T to V. The
amount of the vacation benefit is determined
by reference to the contributions during the
prior year to V by T on behalf of each
employee, and is distributed in cash to each
such employee, If the earnings on
investments by V during the year preceding
distribulion are sufficient after deducting the
expenses of administering the plan, each
recipient of a vacation benefit is paid an
amount, in addition to the contributions on
his or her behalf, equal to his/her ratable
share of the net earnings of V during such
year. The plan provides a vacation benefit '
that constitutes an eligible “other benefit”
described in section 501{c}(9) and
§ 1.501(c)(9)-3(e). : .
Exarple (2). The facls are the aame as in
Example (1), except that each covered
employce of T is entitled, at his or her
discretion, 10 contribute up ta an additional
51,600 each year to V, which agrees in respect
of such sum 1o pay interest at a stated rate
from the time of conlibution until vie time at
which tha contributing employee’s vacation
benedit is distributed, In addition, each
employee may elect to leave all or a portion

of his/or distributable benefit on decposit past -
the lime of distribution; in which case inlerest

will continue to accrue, Bucause-the plan-
more closely resembles a savings - -
arrangement than a vacation pian, the benefit
payable lo the covered employees of T Is noi
a "vacation benefit” and is not an eligibla

“other benefit” described in section S01{c}(9) -

and §1.501(c){9)~3(d) or e).

§ 1.501(c)(9)-4 Voluntary employees
benefticiary associations, inurement, .

(a) Ceneral rule. No part of the net
earnings of an employee’ association
may inure 1o the benefil of any-private.
sharehclder or individual ather than .
through the payment of benefits:
permilted by § 1.501(c){9)-3. The
disposition of property tc, arthe =
performance of services fos; a:-person_for
less than the greater of fuir market
value, or cost {including indirect cosls)
to the association, other than as.a iife,.
sick, accident or other permissible.
benefit, constitules prohibited
inurement. Generally, the payment of
unreasonable cempensation io the .
trustees or employees of the asseciaiion,
or the purchase of insurance or services
for amounts in excess of their fair

~_ market value from a company in which -

one or more of the association’a
trustees, officers or fiduciaries has an
interest, wili constitute prohibited
imrement. Whether prohibited
inuremnent has occurred is a question to
be determined with regard to all of the
facts and circumstances, taking into -
account the guidelines sel forth in this
section. The guidelines and examples
contained in this section are not an
exhaustive list of the activitics that may
Constitute. prohibited inurement, or the

.

persons to whom the association’s
eamings could impermissibly inure. See-
§ 1.501(a)-1(c).” o

(b) Disproportionate benefits. For
purposes of subsection (a), the payment
to any member of disproportionate
benefits will not be considered a benefit
within the meaning of § 1.501(c)(9)-3
even though the benefit otherwise is one
of the type permitted by that section. For
example, the payment to highly .
compensated personnel of benefits that
are disproportionate in relation to ..
benefits received by other members of _
the association will constitute

- prohibited inurement, Also, the payment

to similarly situated employees of
benefits that differ in kind nr amount
will constitute proliibited inurement

. unless the difference can be justified on -

the basisof objective and reasonable
standards adopted by the association or
on the basis of star dards adopted
pursuant to the terms of a collective -
bargaining asreement, .

(c) Rebates. The rebate of excess
insurance premiums to-the payor of such
premiums, based on the mortality or
morbidity experience of the insurer,

. does not constitute prohibited

inurement. A voluntary employees’
beneficiary association may also make*
administrative adjustments strictly
incidental to.the provision of benefits to
its members, oo

- % (d) Dissolution of the aésociaﬂ'on. A -

distribution to members upon the
dissolution of the association will not

. constitute prohibited inurement if the

amounts distributed to members are
determined pursuant to the terms of a
collective bargaining agreement or on
the basis-of objective and reasonable
standards which do not result in either
disproportionate payments to similarly
situated members or discrimination in
favor of officers, sharcholders or highly -
compensated employees of an emplayer
contributing or otherwise funding the
erpioyees’ association. Howaver, if the

assgciation’s corporate charter, articles - -

of association; trust instrument, or other
written instrament by which the - Lo
association was created, as amended * -
from time to time, provides that on
dissolution its assets will be distributed
to its members' contributing employers,
or if in the absence of such provision the
law of the State in which the association
was created provides for such
distribution to the contributing
employers, the association is not-
described in section 501(c)(9).

{e) Example. The provisions of this
section may be illustrated by the
following example:

Example. employees A and B, members of
the X voluntary employees’ beneficiary

e "Approved For Release2001103/23 : CIA-RDP84-00688R0002004 70006-1 -

A

associatlon, are unemployed. Both A end B
receive unemployment benefits from X, but
those ta A include an smount in addition to
these provided to B, to provide for A's
retraining. B has been found pursuant to .
objective and reasonable standards not 1o
qualily for, or has declined, X's retraining
program. X's additional payment to A for
retraining does not constitute prohibited
inurement. - .

§ 1.501(c)(9)-5 Voluntary employees’
beneficiary associations; recordkeeping
requirements. ' B
(a) Records. In addition to such other
records which may be required (for

- example, by section 512(a)(3) and the

regulations thereunder), every .
organization described in section
501(c)(9) must maintain recorda
indicating the amount contributed by

.each member and contributing

employer, and the amount and type of
benelits paid by the-crganization to or *
on behalf of each member, -
(b) Cross reference. For pravisions
relating to annual information returns.
with respect to payments, see section
6041 and the regulations thereunder.

§1.501(c)(8)~6 Voluntary employees’ - -

. beneficiary associations; benefits Includible

In gross Incomae. .
(a) In general. Cash and noncash

- benefits realized by a person on account

of the activities of an organization
fescribed in section 501(c)(9) shall be
included in gross income to the extent
provided in the Internal Revenue Code
of 1954, including, but not limit a, .
sections 61, 72, 101, 104 and 1035 of the
Code and regulations thereunder.

(b) Availability of statutory

" exclusions from gross income. The

availability of any statutory exclusion
from gross income with respect to
contributions to, or the payment of

benefits from, an organization described
in section 501(c)(9) is determined by the

statutory provision conferring the
exclusion, and the regulations and

- rulings thereunder, not by whether an
individual is eligible for membership in
the organizalion. Thus, for example, ifa .

benefit is paid by an employ~r-f :nded
arganization described in sectior.
501(c)(9) to a member who is not an

““employee,” a statutory exclusion from

gross income that is available only for
“employees" would be unavailable in
the case of a benefit paid to such
individual,

§ 1.501(c)(9)-7 Voluntary employees’
heneficlary assoclations; section 3(4) of
ERISA,

The term “voluntary employees’
beneficiary association” in section
501(c)(9) of the Internal Revenue Code is
not necessarily coextensive with the

term “employees’ beneficiary

-
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